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आदेश /O R D E R 
 
PER V. DURGA RAO, JUDICIAL MEMBER:   
 

This appeal filed by the assessee is directed against the order of 

the ld. Commissioner of Income Tax (Appeals), National Faceless Appeal 

Centre (NFAC), Delhi, dated 30.11.2023 relevant to the assessment year 

2011-12.   

 
2.  Brief facts of the case are that the assessee is in the business of 

manufacturing and exporting of finished leather, leather shoe uppers and 

shoes. It filed its return of income for the assessment year 2011-12 on 
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29.03.2012 admitting total income of ₹.46,24,963/-. The case was 

selected for complete scrutiny under CASS. After considering the details 

furnished by the Assessing Officer against statutory notices, the 

assessment was completed under section 143(3) of the Income Tax Act, 

1961 [“Act” in short] dated 31.03.2014 determining total income at 

₹.76,24,932/-. In the scrutiny assessment order, the Assessing Officer 

disallowed the claim of the assessee for deduction on preliminary/pre-

operative expenditure written off of ₹. 6,99,22,700/- as the assessee has 

claimed the same in the revised computation of total income instead of 

filing of revised return. On appeal, the ld. CIT(A) confirmed the addition 

made by the Assessing Officer. On further appeal, the ITAT, vide order in 

ITA No. 1836/Mds/2016 dated 23.09.2016 remitted the issue to the file of 

the Assessing Officer for fresh consideration.  

 
3.  In the second round of litigation, the Assessing Officer show caused 

the assessee and in response to the show cause notice, the assessee 

has filed the details as called for. After considering the submissions of the 

assessee, the Assessing Officer has concluded the assessment under 

section 143(3) r.w.s. 254 of the Act dated 27.01.2017 by disallowing the 

deduction claimed by the assessee holding that the assessee has 
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admitted that the said expenditure was enduring in nature and the same 

cannot be allowed being capital in nature.  

 
4.  Aggrieved, the assessee carried the matter in appeal before the ld. 

CIT(A) with a delay of 1026 days in filing the appeal before the ld. CIT(A). 

After considering the submissions of the assessee against delay 

condonation, the ld. CIT(A) rejected the submissions of the assessee 

rejected the appeal in limine.  

 
5.  On being aggrieved, the assessee is in appeal before the Tribunal. 

The ld. counsel for the assessee has submitted that against the 

assessment order under section 143(3) r.w.s. 254 of the Act, the 

assessee pursued alternate remedy in the form of rectification under 

section 154 of the Act. Thus, the ld. counsel prayed for condonation of 

delay in filing the appeal before the ld. CIT(A) and to admit the claim of 

deduction of ₹.6,99,22,700/- being the preliminary/pre-operative expense 

written off. The ld. counsel filed copy of the petition under section 154 of 

the Act filed before the Assessing Officer which was received by the 

Office of the DCIT on 08.02.2017.  

 
6.  On the other hand, the ld. DR strongly supported the order passed 

by the ld. CIT(A).  
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7.  We have heard both the sides, perused the materials available on 

record and gone through the appellate order passed by the ld. CIT(A). We 

have also perused the rectification petition filed before the Assessing 

Officer by the assessee under section 154 of the Act. It is an admitted fact 

that against the assessment order under section 143(3) r.w.s. 254 of the 

Act, the assessee has moved a petition under section 154 of the Act 

dated 08.02.2017 before the Assessing Officer. This fact was mentioned 

in its petition for condonation of delay in filing the appeal before the ld. 

CIT(A). However, the ld. CIT(A) has observed that “how can the assessee 

hope to extend the limitation period by just filing an application under 

section 154 of the Income Tax Act” and rejected the petition for 

condonation of delay filed by the assessee. The ld. DR could not able to 

give convincing reply to question raised by the Bench the legal sanctity of 

filing a petition under section 154 of the Act before the Assessing Officer. 

Moreover, on perusal of the appellate the ld. CIT(A) has not bothered 

about the rectification petition filed by the assessee under section 154 of 

the Act.  

 
8.  Section 154(8) of the Act lays down that the time limit for passing 

an order of rectification if application for amendment made by the 

assessee under section 154 of the Act within a period of six months from 
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the end of the month in which the application is received by it either to 

accept the claim made by the assessee or to reject the claim. Though, in 

para 3 at page 3, the ld. CIT(A) has narrated the facts with regard to filing 

of rectification petition, he did not bother about the outcome of the petition 

filed under section 154 of the Act. Under the above facts and 

circumstances, we are of the opinion that the delay in filing the appeal 

before the ld. CIT(A) is liable to be condoned.  

 
9.  However, the ld. DR has contended that the present appeal sought 

to be initiated after an inordinate delay of 1026 days beyond the 

prescribed time limit as per sub-section (2) of section 249 of the Act and 

instead of extending the limitation period, the assessee should have filed 

its appeal before the ld. CIT(A) within the due date of filing of appeal. The 

ld. DR has further submitted that if the Bench wishes to condone the 

delay in filing the appeal before the ld. CIT(A), suitable cost has to be 

imposed. Considering the submissions of the ld. DR as well as prayer of 

the ld. counsel, we condone the delay in filing the appeal before the ld. 

CIT(A) and direct the ld. CIT(A) to adjudicate the issue on merits by 

affording reasonable opportunities of being heard to the assessee subject 

to the condition that the assessee shall pay ₹.5,000/- to the State Legal 

Aid Authority, Hon’ble Madras High Court and produce necessary proof of 
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payment of cost before the ld. CIT(A) within 30 days from the date of this 

order.  

 
10. In the result, the appeal filed by the assessee is allowed for 

statistical purposes. 

 
Order pronounced in the open Court on 22nd February, 2024 at Chennai. 

  
Sd/- Sd/- 
(MANOJ KUMAR AGGARWAL) 
ACCOUNTANT MEMBER 

(V. DURGA RAO) 
JUDICIAL MEMBER 

 
Chennai, Dated, 22.02.2024 
 
Vm/- 
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